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1. INTRODUCTION
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2. SUMMARY

The Centre acknowledges the primary intent of the Bill whichis setoutinthe purpose as
resolving Afurther matters relating to the reorgani sa
begun under the Local Gove  rnment (Tamaki Makaurau Reorganisations) Act 2009 and

continued under the Local Government (Auckland Council) Act 2009. 0
As submitted to the Select Committee in June 2009, t he Local Government Centre
supports the recognised need to create an effective region wide strategic decision -

making capability, and the emphasis on improved local governance (community
engagement) . We are committed to doing what we can to contribute to achieving 'best

in class' governance for Auckland. As the basic elements of Auckla  nd's future
governance have been decided, o ur submission concentrates on specific aspects of
governance and accountability where we believe the Select Committee has the
opportunity to make changes which will better achieve the objectives for what is a

tran sformational change to local government in Auckland.
In summary the changes we recommend are as follows:

Council -controlled organisations (pages 5-10 of submission)
(4a) Initial directors may be removed by Auckland Council

(4b) Chairperson of Auckland Transport to be appointed by Auckland Council on approval
of the Minister of Transport

(4c) Directors (other than those who are members of the Auckland Council) may hold
office foraterm upto fouryears .

(4d) Auckland Council is explicitly provided with the ability to appoint the Chairpersons of
CCOs.

(4e) CCOs should be required to establish and maintain processes for Pacific People,
Ethnic People and Mbor i t o contr i buimakingpocésses arec ifsaronMbor i
specify how input to Board decisions will be provided for

(4f) Provision for the appointment of one of the initial directors of certain CCOs and
Auckland Transport to represent the intere sts of Mbori in the Auckl and re

Auckland Transport (pages 10 -14 of submission)
(5a) All meetings of Auckland Transport be subject to Part 7 of the Local Government
Official Information and M eetings Act 1987.

(5b) Auckland Transport be required to establish and maintain processes for the public
and Local Boards to contribute to its decision -making processes, including provision for
public meetings with the Board.

(5c¢) Auckland Transport 's operating principles include consultation with Local Board(s),
taking into account their views and/or delegating decision -making on local roading or
public transport matters to the greatest extent reasonably possible.

(5d) Auckland Transport bylaw making pr ocess be aligned to that for Watercare Services
Limited.
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(5e) Auckland Transport be required to consult with the Auckland Council and/or Local
Board(s), as appropriate, before proceeding with formal bylaw notification processes.

(5f) Auckland Transport b e provided with the ability to transfer its bylaw making power
to the Auckland Council.

(5g) Auckland Transport bylaw making powers to revert to Auckland Council after five
years unless renewed by legislative change

Watercare Services (pages 14 -17 of submission)

(6a) Following accepted practice, Watercare be required to produce a statement of
minimum standards of service where failure to deliver will result in a specified payment
to the customer  affected.

(6b) In setting prices for its water and wastewater, Watercare be required to aive effect
to any policies of, and comply with any directions given by, the Auckland Council.

(6¢c) Watercare be required to produce Asset Management Plans, Funding Plans, Demand
Forecasts and Price Path information for future years.

(6d) All meetings of Watercare Services Limited be subject to Part 7 of the Local
Government Official Information and Meetings Act 1987.

Local Boards (pages 17 -18 of submission)
(7) The Auckland Council be required to ensure local boards have the powerto  make
decisions on the local characteristics of activities that also have sub -regional or regional

characteristics.

Board Pro moting Issues of Significance for Mana Whenua and MDbB o rof Tamaki
Makaurau (pages 18 -19 of submission)
8 Explicit provision be made for the statutory

Council C ommittees on natural and physical resources to have voting rights.

Spatial Planning (pages 19 -22 of submission)
(9a) the spatial planning provisions be removed from the bill pending a further rev iew of
how they will work in practice.

(9 b) Staged development of the spatial plan be provided for

We also encourage the government to progress with urgency the work to resolve the

relationship of the spatial plan with other plans (as per Cabinet papers ) as failure to set
in place a framework could undermine the strategic governance of the Auckland Council.
Auditor -General Review (pages 22 -2 3 of submission)

(10a) Define the function of the Audi tor -General review to include the effectiveness of
the Auckland Council  or CCO s performance

(10b) Explicit provision be made for public requests for a review of service performance

We now set out our substantive submission which gives our rationale for the above
changes and identifies support for key aspects of the Bill we wish to have retained.
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3. AUCKLAND COUNCIL ESTABLISHMENT CRITICAL FOR THE SUCCESS OF THE
CITY -REGION AND NEW ZEALAND

The Select Committee is  playing a pivotal role in the establishmen t of what will be the
most significant public body in New Zealand. The Auckland Council  will govern an area
which includes one-t hi rd of NZ & gwitp thippuopoationi expacted to rise over
coming decades ) and be responsible for substantial assets a nd services .

The task the Committee has before it - refining the Reform Bill - will make a very
significant contribution to the ability of the Auckland Council to provide the economic and

other leadership which New Zealand requires. It has the responsibi lity for ensuringt hat
governance and accountability matters are resolved in a transparent and unambiguous
manner . This includes providing  a base framework which delivers genuine powers for
local boards and ensures that Council Controlled Organisations (i ncluding Auckland
Transport and Watercare) are adequately accountable to the Auckland Council and

responsive to customers, stakeholders and the wider community they serve.

It is worthwhile reflecting on the key objectives that have been variously describe d for
reforming local government  in Auckland, noting that effective governance _is at the
core of the change.

The Royal Commission on Auckland Governance identified itwo broad, systemic pr
evident in current Auckland local government arrangements:

Regional governance is weak and fragmented.
Community engagemént is poor. o

The Government is seeking to address these matters and others highlighted in the report
of the Commission by reforming the structure and governance of local government

across Auckl and. In a speech to the Local Government New Zealand Conference (28 July

2009) t he Minister of Local Government, Hon. Rodney Hide, highlighted that:
fiAuckl and is a great city and region; our one trul
gateway to the rest of the worl d. We can make it even greater.
this reformis all about . And getting Auckland right is important not only for
Auckl and but, itdéds i mportant y.00 for the rest of t

éltds about providing the best gd&laemfovarchce structur
in the decades ahead.

The Government wants Auckland to be able to speak with one voice on the

critical regional issues that are so important to get right at that level. We

want a mayor and a council able to speak for and represent all of

Auckl andéBut we want more than that. We want the r
and communities which make up Auckland to have a clear and significant role

in its future. The diversity of this great city is what makes it strong and

excitingéWe want tcdeoargstochave &needningfd role and

make | ocal decisions. 0
The focus on improving governance was reiterated i n the Ministerds First Rea
on the L ocal Government (Auckland Law Reform) Bill (17 December 2009)
'Royal Commission on Auckland Governance, fAReport of the Commissio

17, p4, March 2009.
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iGood governance leades tothiaksregionally,iplan strategically
and act decisively. Governance arrangements affect the ability to solve the
largerandlonger -t er m chall enges effectively. o

And in his article ABoards to breathe newtheNeflve i nt o
Zealand Herald (26 January 2010), the Associate Minister of Local Government and

Chairperson of this Select Committee further reinforec

undertaking this reform:

fiThis Government wants to ensure that Auckland, as N ew Zealand's largest
city, attracts people and investment and offers a first -class infrastructure and
lifestyle.

We are committed to making this great city unified with a structure that
delivers greater efficiencies through less duplication and waste and is able to
progress issues faster.

Aucklanders have told us they want this. Providing better services to
Auckland i s t he object of the exercise. o

iFrom New Zealand's | argest city, the Government w

governance, greater community engage ment, local decisions on local

activities, improved connections across the region and improved value for

money - thatis, a better return for rates and government funding. 0
Our submission now turns to consider specific aspects of governance and accountabi lity
where we recommend the Select Committee change the BiIll.
4. COUNCIL CONTROLLED ORGANISATIONS
Public comment has emerged expressing concern about the extent of influence or control
the Auckland Council will have over its Council Controlled Organisation s, including
Watercare and Auckland Transport. We do not share the belief the Auckland Council will
be powerless in relation to these entities. Rather, we consider that the public reaction
reflects widespread misunderstanding of the extent to which counc il controlled
organisations can be properly subject to democratic control by their parent Council
without prejudice to the proper governance responsibility of directors or trustees.
In principle we support  the use of Council Controlled Organisations on th e basis that the
Local Government Act 2002 (LGAO2) coupled with clause 75 of the Reform Bill (which
imposes additional accountability requirements on substantive CCOs ,seepp 54-55) sets
out means whereby the Auckland Council using the Statement of Intent, contracts for
service and other mechanisms (e.g. funding flows , reporting ) is able to provide  the
strategic direction toitsCCOs and means for monitoring delivery agai
objectives and priorities. However we note thatto  effectively use these  legislative tools,
Auckland Council will need to develop a clear strategic direction and ensure it has
sufficient dedicated resources ( specialist advisers , funds, systems and processes) in place
to optimise this governance mechanism for integrated deliver y of the outcomes
identified.
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Public confidence that the Auckland Council will be able to exercise effective control over

its CCOs is going to be one of the critical factors in public acceptance of the legitimacy of

the changes which the government is put ting in place.  We strongly recommend that
the Select Committee use its report to highlight the degree of influence which the

Auckland Council will actually have over its CCOs. As well as the power to appoint and

remove directors (which we recommend below should explicitly apply to initial directors

as well as to subsequent appointees), the Auckland Council's powers will include:

1 The power to review the provisions of the initial constitution - clause 34G (4) (b)
(ii) of the reform bill provides that "the initial constitution of the organisation must
provide for a review of its provisions by the Auckland Council before 30 June
2012" [see p 27]

9 Clause 5 of Schedule 8 of the Local Government Act 2002 allows the sharehold ers
of a CCO by resolutionto gi  ve not ice requiring the board to modify the statement
of intent and the board must comply.

Based on this understanding we:

Support  clause 76 where the Mayor and Councillors are prohibited from appointment as
directors of substantive council -controlled organisa tions [see p 55] as we consider that a
dual Mayor/ Councillor and director role in relation to the substantive CCOs could result in

a very real conflict. We note that the Bill does not prohibit  the appointment of  the
Mayor/ Councillors to non -substantive CC Os and is silent on the appointment of Local
Board members as directors of substantive council -controlled organisations. We believe

it appropriate  for the discretion onthese matters to rest with the Auckland Council. We
do expect that the Auckland Counc il will adopt proper protocols for the appointment of

CCO directors .

Recommendati on (4a) Initial directors may be removed by Auckland Council

We believe it is important that the new Auckland Council is empowered to make changes

to the boards of its CCOs should it believe this necessary rather than wait (in the worst

case scenario,thre e years) for a dir ectlothidraspettewenotethat expi r e.
the directors of State Owned Enterprises and Crown entities, although appointed for a

fixed term, hold office at the pleasure of the Minister. The purpose is to ensure that

directors continue to have the confidence of the government. The same argument

applies equally to the importance of the new Auckland Council having confidence in the

board of its substantive CCOs.

A mechanism enabling the Auckland Council to remove directors prior to the expiry of

theirterm is already pr ovi ded for in the new fiSchedule 2 Provis
Transporto S5 Vacatifhmhefperdormei §1lnémdved from the o
Counci l by writt el23Billp tAiparatiebprdvis e son peeds to be made  in the

proposed new section  35H of the Local Government (Tamaki Makaurau Reorganisation)
Act 2009 . We suggesta change is made as follows:

Add a new subsection to S35H( 3) [see p 27 Bill]:

fi(6) to avoid doubt, a person appointed as a director in accordance
with this section may be removed from office by the Council by
written notice.
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Recommendation (4b) Chairperson of Auckland Transport to be appointed by

Auckland Council on approval of the Minister of Transport

Under the proposed n ew Section 45 of the Local Government (Auckland Council) Act

2009 sub-section (3) AThe board of directors has a chairg
el ected by the directors f[seemmdhoBillhg t hemsel ves. 0

This section introduces a unique and h  ighly unusual mechanism which we believe does
not provide Auckland Council, nor the Government T both parties with substantive
strategic and financial commitments which Auckland Transport will be asked to deliver

upon i with appropria te transparent account  ability.

In our view it is highly desirable t hat the ¢ hairperson of such a significant entity , as is the
situation for Chairs appointed to Crown Boards, is provided with clear expectations from

the organisation it is accountable to (Auckland Council) and its major strategy setting
funding partner  (NZ Government). Allowing the board to select from among its numbers

a chairperson and deputy chairperson provides for confused accountability T should the
chair/deputy work in the interests of retaining their fellow directors support, or should

they work to deliver on the Auckland Council directives? This mechanism could also
provide a non -transparent means for external influence over the appointment process by
informally advising directors who is expected to be  selected for such roles ( e.g. do not
appoint the Auckland Council directors T whether they are the Mayor/Councillors or non -
elected members).

We believe this mechanism is a compromise which will undermine truly effective

governance and therefore recommen d the alternative of an explicit mechanism so the
chairperson (and possibly the deputy 1 although this selection could remain with the
board) is appointed by the Auckland Council with the approval of the Minister of
Transport. Any disagreements could ther efore be resolved between the organisational
parties to whom the chairperson is clearly accountable and not by politicking and
electioneering within the board itself.

Recommendation (4c) Directors (other than those who are members of the

Auckland Council) may hold office for a term up to 4 years

Under new Schedule 2 Provisions relating to Auckland Transport, Section 1 Appointments

sub-section (2) ADirectors (other than those who are me
hold office for a t eepml2bdfBilll. o uHoweyeeSectien@5! [ seats out

that when the  Minister of Transport and Minister appoint initial directors of Auckland

Transport, sub -section (1)(a) provides t hat fino director may be appointe
greater than 3 vyearts o naon dno(rle) -thibh) afrihenmal @umber of

directors may be appointed for a term of greater than

In combination the above suggests that initial directors if they were reappointed (other
than those who a re members of Auckland Council) would be so for aterm of 4 years . We
suggest that such specificity is too inflexible . The Auckland Council should be able to

vary the term of appointment as it see fits i this may also on occasion assist Directors

who may not wishto  serve fora further full 4 year term. For this reason we

recommend the following change to new Schedule 2:

Sub -section (2) Directors (other than those who are members of the Auckland
Council) may be appointed to hold office for a term of up to fouryears .
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Recommendation (4d ) Auckland Council is explicitly provided with the ability to

appoint the Chairpersons of CCOs

The Bill is currently silent on the appointment of chairpersons or deputy chairpersons of

CCOs (including substantive CCOs) which the Auckla nd Transition Agency may
recommend to the Minister of Local Government. This provides some ambiguity as two
possibilities could arise from the application of the new Section 35G sub -section 2 (b)
and (c) [seep 26 of Bill] :

1. The Minister of Local Governm ent who will be responsible for recommending an
Order in Council could specify that the initial chairperson or deputy of a CCO is
appointed by the Minister, and consequently thereafter by the Auckland Council
under the standard provisions of the LGAO2, or

2. The Minister of Local Government could specify details in the Order in Council which
provide for the directors of a CCO (including other substantive CCOSs) to elect a
chairperson or deputy from amongst themselves.

As discussed under recommendation (4b), we consider the second possibility  could result
in poor governance practice. To avoid this arising we recommend the Bill be changed to

ensure Auckland Council is able to appoint the chairperson or deputy of a CCO including
substantive CCOs. This may possib ly be achieved by modification of new S35G sub -
section 3 (b) as follows:

Sub-section (3) (b) Does not inappropriately constrain the discretion and
accountability of the Auckland Council or prevent the Auckland Council
from appointing the chairperson or de puty chairperson

The above modification, coupled with the provision under new S35G sub -section 4 (b) (ii)

that Athe initial constitution of the organisation mu
by the Auckl and Counci | heHdwer sipp8rtbeint retained 2 0 1,2vould

enable the Council to be satisfied with the governance structuring for the CCOs.

Recommendation (4e) CCOs should be required to establish and maintain
processes _for Pacific People, Ethnic People and _MDB o _rto contribute to its
decision__- making processes and for Mbor.i specify how input to Bo

will be provided for

The Bill does not directly provide for any linkages between the CCOs to be established

and the Advisory Panels  orthe board promo ting issues of significance for mana whenua
and Mbor.i of T a maRuitheriaekt a here B no requirement for engagement
with the wider communities the se panels or board represent . We note that the Auckland

Council could , with the agreement of the CC O at a later date , provide for linkages in the

St atement of Intent [refer LGAO2 Schedule 8 section 9
agreed by t he shareholders and the board]. However government , via the Select

Committee, could signal its clear support for such an approach by strengthening the

legislation itself. It would be appropriate for the Minister of Local Government to use the

new Section 35G sub -section 2 (c) [seep  26] of the Bill to specify details of the

requirement for CCO s to establish and maintain processes for Pacific People, Ethnic

People and Mb o toicontribute to its decision -making processes . In particular, the status

of MbB o rcduld be appropriately recognised by CCOs being required to  specify how input

2

2 We note the exception where Auckland Transport is required to establish and maintain processes for Mb o toi
contribute to its decision ~ -making processes (Amendments to Local Government (Auckland Council) Act
2009, New Parts 4 to 8 subs tituted , new Section 44 Operating Principles sub -section (b) [see p40 of Bill].
This provides Auckland Transport with the flexibility to develop processes including the statutory board
and/or other means of involving Mb o.r i
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to Board decisions (these are t he most important for the organisation), will occur. To
achieve thiswe recommend the following change to Section 35G

Sub -section (2) (c) may specify any other details concerning the structure and
operation of the council  -controlled organisation includi _ng the requirement

forthe CCO to establish and maintain processes for Pacific People,
Ethnic People and MbB or i t o contribute-nakngi ts deci si on
processes _and_for MDB o rspecify how input to Board decisions will be

provided for.

Recommendation (4f) Provision for the appointment of one of the initial

directors of certain CCOs and Auckland Transport to repre sent the interests of

MBor i in the Auckland region.

To further strengthen participation and engagement by Mb o mithin the CCO governance

structures this legislation will enable, we encourage the Select Committee to consider

including the requirement for one of the initial directors of the CCO boards to be

appointed with the relevant skills, knowledge and experience to guide the organisation

and contribute to its objectives but in addition, in the opinion of the Minister (Minister of

Transport) be abletor epresentthe i nterests of Mboriregipn. t he Auckl and

This provision would compliment the legislative participation already provided for,
whereby the board promoting issues of significance for Mana Whenua and MDb o ofi
Tamaki Makaurau, appoints a maximum of two perso ns to sit on Auckland Council
committees dealing with natural and physical resources [Part 7, section 70, p 52]

Given the nature of the substantive CCOs, providing decision -making input at the board
level by MDbB o (with the appropriate skill -base) would be a valuable improvement in
effective participation. To achieve this for CCOs and Auckland Transport we recommend
the following change s:?

Renumber new Section 35G sub -section s (4)-(5) as (5) -(6) [seep 28] and
insert a new sub  -section:

(4) One ofthe  directors __appointed by the Minister __must be a person
who, in the opinion of the Minister _, is appropriate to represent the
interests of MbBori in the Auckland region

Renumber new Section 35 | sub-section s (3) -(4) as(4) -(5) [seep 28] and
insert a new sub  -section:

(3) Oneofthe directors appointed by the Ministers  must be a person
who, inth e opinion of the Minister , is appropriate to represent the
interests of MbBori in the Auckland region
We note that subsequent to the initial appointments, Auckland Council would determine a
policy in relation to the appointment of a director able to repre sent the interestsof MDbB o.r i
% An equivalent provision to wh at is recommended was included in the Auckland Regional Amenities Funding Act
2008, clause 7 (4) fAOne of the members appointed by the Electoral
opinion of the Electoral College, is appropriate to represent the interests of Mbori in the Auckland re
(5) The members must be persons who have the management skills, experience, and professional judgment
necessary to do the Funding Boarddés functions, in the opinion of
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5. AUCKLAND TRANSPORT

The Bill currently provide s for a very limited  relationship between Auckland Transport and

the Local Boards, yet local boards should have a major decision -making role in relation to

the local street environ  ment within their communities under the principle espoused by

the Minister of Local Government, Hon. Rodney Hide:
i We want the proposed | ocal bards to have meaningf
deci sions. We dondt want the Mayorgiamad council di
i ssues to be tangled up in | ocal i ssues that could

(Speech to LGNC Conference, 28 July 2009)

This sentiment was reiterated by the Associate Minister of Local Government and Chair of
this Select Committee, Hon. John Carter:

AiPutting the | ocal back into | ocal government in A
asked for stridently, via submissions and select committee hearings, since the

Government embarked on these reforms. We have listened and believe local

boards providethe solutio n. @NZ Her al d article ABoards to breat
into | ocal government o 26 January 2010)

The Bill does provide Auckland Transport with the ability to delegate (within certain
constraints) any of its responsibilities, duties and powers to the Auckland Co uncil or 1 or
more local boards [see new Schedule 2 added to Local Government (Auckland Council)

Act 2009, Section 33 (1) and 33 (8), pp135 -136 of Billl. However the extent of

delegations may at least initially  be quite limited, leaving the Local Boards i nthe very
difficult position of  having no more ability to influence Auckland Transport than any

member of the public who writes with a complaint or suggestion to Auckland Transport.

This is exacerbated by the new Part 4 Transport management for Auckland to be included
in the Local Government (Auckland Council) Act 2009 . Section 47 sub -section (2) [see p
41 of Bill] provides that Part 7 of the Local Government Official Information and Meetings

Act 1987 only applies at meetings where Auckland Transport int ends to make or will

make a bylaw. Part 7 of LGOIMA sets out the requirement for local authority meetings to
be publicly notified, the provision of agendas and reports to the public , the admission of
public to meetings and the right to exclude the public, the right of the public to inspect or
receive copies of meeting minutes and other matters. To obtain such information from
Auckland Transport  a person would need to submit a request for specified official
information under Part 2 of LGOIMA. This Reform Bill is therefore providing Auckland
Transport with the ability to make all of its meetings and decision -making reports (apart
from bylaw making) private and there is no provision for the public, or Local Boards to

attend a meeting of the Auckland Transpor t Board. Proceeding with such a closed -door
approach to decision -making over the street environment is a radical departure from the

tradition of local communities, businesses and specialist interest groups being in a

position to review officer reports and publicly engage with decision  -makers over transport
concerns.

Select Committee members will be aware that the functions which have been assigned to
Auckland Transport are not simply ones that cover the movement of traffic on roads
(including tolling sche  mes) and people in public transport but include the whole street
environment from private property boundaries i.e a community corridor that includes the
footpaths, berms, kerbs, stormwater drains, street trees and plantings, street -lighting,
provision of u tility access to these public spaces (gas, electricity, telecommunications,
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water, wastewater) , seating, bus shelters, fencing, rubbish bins, public toilets, public art .
signage , cycle paths and so on in local roads, arterials, town centres, industrial zon es,
CBD and other major public destinations . Where changes are proposed the community,
businesses and specialist interest groups can be passionate about what should or should

not occur. While consultation processes are one means of ensuring input on issues, the
Board of Auckland Transport (where it has not delegated decision -making responsibility
to a Local Board) should be accessible and a mechanism provide d where the public and
Local Boards can direct ly lobby the Board through an open forum meeting proc ess.
Failure to provide this requirement will substantial ly reduce community and business

input to local decision  -making and lead to a situation where staff of Auckland Transport

will have substantial influence over reporting, recommendations and decision -making
which the public and Local Boards will have no means of influencing via direct public

contact with the Board. It also risks undermining public confidence in the new

governance arrangements, especially given the sensitivity of many of the issues wh ich
arise in relation to local streets. Finally, we note that the normal protections which local
authorities currently have in respect of matters of commercial confidentiality should

remain.

To address the above issues we recommend the following changes.

Recommendation (5a) All meetings of Auckland Transport be subject to Part 7

of the Local Government Official Information and Meetings Act 1987.

Given the functions Auckland Transport will undertake and the impact its decisions wil I
have on localised comm unities, communities of interest or even the wider travelling
community (e.g. tolling schemes) , itis important that members of the public are able to
monitor by inspection of agendas and minutes and observe board decision -making in
public meetings. We th  erefore recommend the following change:

New Part 4 Transport management for Auckland, section 47, delete sub -

section (2) and renumber sub -section (3) as (2), and change the wording of

47 (1) to include Pa#@lrtoftideLocal Goverrimera ©ft sficidl t o
Information and Meetings Act 1987 apply to Auckland Transport as if

Auckl and Transport were a |l ocal authorityo
Recommendation (5 b) Auckland Transport be required to establish and
maintain processes for the public and Local Boards to contribute to i ts decision -
making processes . including provision for public meetings with the Board .
While recommendation (5a) setout above, opens up the meetings to scrutiny it does not
directly provide for the public or local boards to be able to engage in an open, pu blic
forum with the board, in a manner that communities can do throughout New Zealand
when their local council deals with transport matters that impact on them. W e therefore
also recommend a change is made that would open this opportunity up, via the new Part

4 Transport management for Auckland to the Local Government (Auckland Council) Act
2009, section 44 Operating principles:

Renumber the existing (c)  -(f) of S44[p4 0 of Bill] and insert a new sub -

section, (c) establish and maintain processes for the p ublic and Local
Boards to contribute to its decision - making processes, including
provision for public meetings with the Auckland Transport board . and
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Recommendation (5 c) Auckland Transport operating principles include
consultation with Local Board(s), ta king into account their views and/or
delegating decision - making on local roading or public transport matters to the

dreatest extent reasonably  possible .

In addition to the above, we believe it is important that the operating principles of
Auckland Transpo rt make it explicit that they must involve Local Boards in decisions

abou t local roading and public transport matters and wherever possible delegate

decision - making responsibility. To achieve this, we recommend an additional change to
the section 44 Opera ting principles:

Renumber the existing (c) - (f) of S44 [p 40 of Bill] and insert two new sub -

sections,

(d) consult with local boards over local roading and public transport
matters and take their views into account; and

e) to the greatest extent reasonabl ossible delegate decision -

making on the local component of roading and public transport
matters to local boards; and

Recommendation (5d) Auckland Transport bylaw making process be aligned to
that for Watercare Services Limited .

Another radical change i  ncluded in the Bill relates to the allocation of bylaw making

power to Auckland Transport, a council -controlled organisation [see new Part 4 Transport
management for Auckland to the Local Government (Auckland Council) Act 2009, section

38 (2), p37of Bill ]. Underthe LGAO2b ylaw making powers sit with local authority
elected members and can not transferred or delegated to any other entity 4 or
subordinate body [see LGA02 Schedule 7 , Part 1 Provisions relating to local authorities
and their members , Section 32(1)(b)] . Even within this Bill, Watercare Services has not
been provided with the ability to make a bylaw although it is able to propose and subject

to approval from Auckland Council, consult on a proposed bylaw. The change to provide
Auckland Transpo rt, an unelected body, with an unfettered right to make a bylaw isa
radical departure from the principle of the right to make laws sitting with elected
representatives (at various levels of government).

While the New Zealand Transport Agency (previously Transit New Zealand) is  provided
with the ability to make bylaws and could therefore be used as a basis for arguing
precedence, its responsibility for state highways and motorways do not extend to the

micro -level of the local roading environments for which Auckland Transport will be
responsible . Auckland Transport will be grappling with bylaws that relate to everything

from street trading (who can sell what on which footpaths, how many café seats can be

placed on footpaths  and what charges might apply) to truck parking on local roads, street
racing (which streets may be closed off at night or special requirements applied) ,
signage, parking, speed limits, bus lanes and many other matters. Much of this activity
would seem to fall within the area of interest  for Local Boards. However  the Bill prevents
Auckland Transport from delegating or transferring the power to make a bylaw to the

Auckland Council [see new Schedule 2 added to Local Government (Auckland Council)

Act 2009, Section 33 (1) (b), p135 of Bill] so the right that Local Boards have to identify
and communicate the interests and preferences of people in its area on bylaws of the

Aucklan d Council [see Section 16((1) (b ) of the Local Government (Auckland Council) Act
2009, p11] will not apply. Local Bo ards and indeed the Auckland Council will only have

4 With the exception that tr ansfers between territorial authority and regional council are provided for.
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the same right as a member of the public to comment on a proposed bylaw once
Auckland Transport proceeds with formal bylaw notification processes.

For this reason our first preference is for the bylaw ma king power to sit with the

Auckland Council (as it does for all other local authorities throughout New Zealand) but

Auckland Transport, as per Watercare, be able to propose a bylaw and subject to

approval from Auckland Council, consult on the proposed byla w. We therefore
recommend  substantial changes are made so bylaw making powers are not delegated

to Auckland Transport  i.e. delete new Part 4 Transport management for Auckland, section

42 (1) () [p 39 hilll] and new clauses are introduced that align with t he New Part 5 Water
supply and wastewater services for Auckland clauses 50 -51. [Unlike other
recommendations we have not attempted to develop specific wording changes for this]

If our recommendation to pass transport bylaw making powers back to Auckland Council
is not accepted then we recommend the following changes

Recommendation (5e Auckland Transport be required to consult with Auckland

Council and/or Local Board(s). as appropriate, before proceeding with formal

bylaw notification processes.

To obt ain early input around a proposal for a bylaw, i t would seem more appropriate for
Auckland Transportto  consult with Auckland Council or 1 or more local boards prior to
proceeding with formal bylaw notification processes, thereby providing a mechanism for
elected member input. Auckland Transport has the discretion to undertake such

consultation, however enshrining this in legislation would strengthen the fimeaningful
role 0 which the government has indicated it is seeking for local boards. We therefore

reco mmend the following change is inserted to the new Schedule 2 added to Local
Government (Auckland Council) Act 2009 [p135 of Bill]:

Section 33 (3) Nothing in this clause restricts the power of Auckland Trans port
to delegate to a committee or employees of A uckland Transport, or to the
Auckland Council, the power to do anything precedent to the exercise by

Auckland Transport (after consultation with the committee or employee or the

Council) of any power or duty specified in subclause (1) and

(a) before __initia_ting _the special consultative procedure for bylaw

making ., Auckland Transport undertake pre - notification consultation

with Auckland Council ., or 1 or more local boards who communities

may be affected . about the bylaw being considered

Please note: An altern ative approach to the above would be to insert a

proviso in Section 42 (1) (i) [p 39 Bill] where the bylaw making power is

conferred. The proviso would require Auckland Transport to undertake pre -
notification consultation with Auckland Council, or 1 or mo re local boards
who se communities may be affected, before initiating the special consultative
procedure for bylaw making.

Recommendation (5 f) Auckland Transport be provided with the ability to

transfer its bylaw making power to the Auckland Council.

Over time, it may become evident that the bylaw making powers that sit with Auckland
Transport are best transferred to Auckland Council. It would therefore make sense for

this flexibility to be provided and we recommend the following change to new
Schedule 2 a dded to Local Government (Auckland Council) Act 2009 [p135 of Bill]

Page 13 of 35



Section 33 (1) (b) the power to make a bylaw under any enactment referred

toin section 42(1) ; unless a special consultative procedure under

section 87 of the Local Government Act 2002 h as been undertaken by
both Auckland Transport (as if it were a local authority ) and Auckland
Council where the Council has accepted a transfer of the

responsibility. and

Recommendation (50) Auckland Transport bylaw making powers to revert to

Auckland Cou __ ncil after five years unless renewed by leqislative change

As the removal of transport and street environment bylaws powers from elected

members is so significant, another approach that could be considered is a sunset clause,

whereby the renewal of the by law making powers passed across to Auckland Transport

would automatically revert to Auckland Council after a period of years, we suggest five,

unless those powers were renewed by Parliament. This would provide a sufficient period

for the exercise of the p  owers and identification of the best allocation of bylaw decision -
making. To achieve this we suggest the following change:

Add the followingto  new Part 4 Transport management for Auckland, section

42 (1) (i) [p 39 hill]

A(i) the funct i o mdocahantboritpto wake and eafdérce bylaws
under subparts 1 and 2 of Part 8 of the Local Government Act 2002 (except

those conferred by section 147) in relation to the Auckland transport system

for a period of five years from the date on which the power came into

being. and thereafter these functions and powers revert to Auckland
Council unless renewed by legislative change.

6. WATERCARE SERVICES

Watercare Services will be a large, monopoly provider of water and wastewater services

to a captured market. While the Bill provide s some restrictions on price setting (until 30
June 2015) it is silent on other consumer protection measures that could be applied i.e.
there is no requirement to establish a policy or charter for operational performance

standards, re sponse to issues and any rebates or compensation that may apply where
performance fails. Internationally, it is recognised good practice to require water utilities

(and other utilities) to provide a minimum specified amount of compensation to

consumers on the happening of any one of a number of performance failures.

While Auckland Council could negotiate with the board of Watercare via the Statement of
Intent, for the provision of a charter that includes penalty payments for performance that
does not meet targeted levels, we recommend that the government signal via legislation

its support for such a protection mechanism which will help build public confidence. We

have included in Appendix 1 an example of what Watercare could be required to produce

as set out in the Guaranteed Standards Scheme that Ofwat, the Water Ser vices
Regulation Authority for England and Wales, requires all water and sewerage companies

to comply with.

Recommendation (6a) Watercare be required to produce a statement of

minimum standar ds of service where failure to deliver will result in a specified

payment to the customer affected .

To achieve this stronger level of protection for consumers (residents and businesses) we
recommend the following change s are madeto Part3 Subpart3 1 Othe rs savings and
transitional provisions, Watercare Services Limited
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Section 68 Statement of corporate intent, sub -section (3) [p76 of Bill]
Renumber existing (f)  -(k) and insert anew sub  -section , (f) the quaranteed

minimum standards of service and the spe cified level of payment to
the customer affected where failure to deliver occurs.

Section 71 How Watercare Services Limited to set prices [p78 of Bill]

Change the heading to read, AfiHow Watercare Services Limited to
prices and payments for minimum stan dard failureso
Change the wording of Section 71 as follows, AUntil the Jem@a20l5pf 30

Watercare Services Limited, in setting the prices for its water and wastewater

services, and its specified levels of payment where a guaranteed

minimum standard of service failure occurs , must take-inte-aceount— give
effectto  any policies of, and comply with any directions given by, the

Auckland Council.

Please note our additional recommendation (6b) included above changesiit ake i nto

account 0 whi c provisison far pnvéedmmcg policy direction, to the much stronger

figi ve effect too. This will truly provide the Auckl a
influence the price setting and price path which Watercare Services will adopt and, we

believe, strengthen  public confidence in the arrangements which the government is

putting in place . If this wording is not strengthened as recommended then Watercare

can simply consider i.e. fitake into accadmtmet 6 but igno
absence of an independe ntregulator to provide direction in terms of pricing (as exists in

many overseas countries) , and of the Royal Commission 6 secommended Auckland

Services Performance Auditor, the Auckland Council is the only entity  in a direct position

to influence the pol icies of Watercare before they implement these (the Office of the

Auditor -General and the Commerce Commission are only indirect mechanisms that

involve consideration of matters after they occur).

Recommendation (6c) Watercare be required to produce Asset _Management
Plans, Funding Plans, Demand Forecasts and Price Path information for future
years .

In the Cabinet Committee paper AGR (09) 18 14 October 2009 |, the Hon. Rodney Hide

indicates that

ifAs Watercareds shar ehol dé&ndCaundlwilo Moea@leto t he Auck
require Watercare to provide whatever information is needed to provide a
robust monit or (cluge8l,p) me. 0

To move toward this  robust approach , it is important that the legislation signals the

minimum information requirements that Auckland Council should expect Watercare to
deliver to it, with a timeframe sufficient for the Council to provide feedback and
guidance.

The current Bill wording replicates for the most part what is in existing legislation (LGA

1974 S707ZZS Water Services ) as the information and reporting requirements for the
existing wholesale only business of Watercare. Given the substantive change in the
organisation from being only awholesale business to including alarge retail business, we
believe itis importantt  hat these requirements are strengthened to enable the Auckland
Council to indeed have access to sufficient minimum information, rather than have to

negotiate this via the Statement of Intent process. This would also help build public

confidence that effec  tive scrutiny and governance direction will sit with Auckland Council.
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For some years Watercare and the retail operators have worked to a timetable that
established the provision of essential information requirements to enable forecast
planning, asset man agement, funding and pricing to be established, some of which is set

in legislation but other aspects of which were agreed via contract arrangements. The
Auckland Council will need access to this information in order to provide robust
monitoring and to al ign with this, we recommend the following changes are made
Part 3 Subpart 3 1 Others savings and transitional provisions, Watercare Services
Limited:
Section 66 Obligations on provider of water services in Auckland [pp74-76 of
Bill]

Renumber existing sub  -sections (e) -(f) and insert three new sub -section s:

(e) must, at least 10 months before the end of each financial year,
prepare and supply to the Auckland Council indicative forecast

demands for the next financial year and the subsequent 20 years:; and
(f) at least 7 months before the end of each financial year, prepare

and supply to the Auckland Council updated forecast demands for the
next financial year and subsequent 9 years; and

at least 7 months before the end of each financial year, prepare
and s upply to the Auckland Council an indicative price path and an
indicative revenue requirement for the next financial year and
subsequent 9 years.

Modify the existing clauses as follows:

Sub -section (e) [p74 of Bill]

ey (h ) must, at least 4 7 months befo re the end of each financial year,

prepare and supply to the Auckland Council an indicative asset management

plan for the next financial year and the subsequent 19 yvears that must
describe the projected condition of its significant assets at the commenceme nt
of that- the next  financial  year and outline in particular terms for that

year the rationale for and nature, extent, and estimated costs of its proposed

activities , and outline in general terms for subsequent years the same,

in respect of 1

And sub -section (f) [p75 of Bill]

- () must, at least 4 months before the end of each financial year, prepare

and supply to the Auckland Council , after undertaking a comparative
assessment of different funding options, an indicative funding plan for the

next financ ial year and the subsequent 9 years that must identifies in
particular terms for the next financial year and in general terms for the
subsequent 9 years , the nature and scope of the activities proposed to be
undertaken (including, but not limited to, opera tional requirements, renewals,
and significant new projects, and its planned funding requirements and

funding sources, showing i
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Renumber existing sub  -sections (g) -(j) to become (k) -(n) and insert one new
sub - section:

() must, at least 2 months before the end of each financial vear,
notify Auckland Council of its final pricing for the next financial year

and its indicative price path for the subsequent 9 years .

The changes set out above do not introduce constraints on Watercare beyond what has

been und ertaken for some years as part of business as usual , but it will provide the

Auckland Council with the minimum information it needs, and sufficient time T especially
in relation to indicative pricing T to provide feedback to Watercare, prior to it setting final
charges. The information also more appropriately reflects the need to forecast and

monitor a substantial infrastructure utility on a long term basis, rather than a minimum

of one or five years.

Recommendation 6d ) All meetings of Watercare Services Limited be subject to
Part 7 of the Local Government Official Information and Meetings Act 1987.

Given the substantive asset responsibilities, expenditure and pricing decisions Watercare
Services will be responsible for as both a wholesaler and retailer o f water and wastewater
services, its decisions can have substantive impacts on the customers its serves and also
wider strategic and spatial decisions of the Auckland Council . Itis therefore important
that board decision -making is transparent and enables public confidence in the
organisation to build . We note that normal protections which local authorities currently

have in respect of matters of commercial confidentiality would remain if the boards
meetings were subject to Part 7 of LGOIMA. Inline with our recommendation (5a) for
Auckland Transport , we therefore recommend the following:

Change Part 3 clause 67 Official Information  toread AUnNtil 30 June 2012,
Parts 1to 67 of the Local Government Official Information and Meetings Act

1987 apply to Wate rcare Services Limited  as if that organisation were a local
aut horitybo

7. LOCAL BOARDS

The Bill makes provision (sections 77 -79) for a dispute resolution process via the Local

Government Commi  ssion in relation to the allocation of decision -making responsib ilities,
proposed bylaws or local board agreements by the governing body (Auckland Council).

While it is important that provision is made for disputes to be addressed, we are

concerned that the legislation should be designed to minimise the potential for these to

arise. Specifically, our concern is that unless the Auckland Council is proactive in

delegating decision -making to local boards, the Local Government Commission could be
literally overloaded by requests for dispute resolution. In an ideal world,  the provision
will be there, but will not be utilised because the Auckland Council and local boards share

a common understanding of the fairness of the Council's decisions on delegation. The
Select Committee has the opportunity to encourage this by recom mending that the
legislation on delegation to local boards is further strengthened.

Already there are  substantial concerns being expressed over whether Local Boards will

have sufficient local decision  -making on local activities or will be relatively ineff ectual
without any significant powers. There is a risk that the Auckland Council could
legitimately argue using section 17 (2) (b) of the Local Government (Auckland Council)

Act 2009 [p12] that virtually every service has implications beyond a single loca | board
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area, requires alignment or integration with other decisions or would benefit from a
consistent or coordinated approach, so the Auckland Council should make the decisions.

An example would be libraries, where there are regional characteristics to operations (i.e.
technology) and local characteristics (i.e. hours of operation, extent of service for pre -
school or primary school aged children). Auckland Council could determine this meant
that it should make all the decisions, whereas it would be more appropriate for the local
boards to make decisions on the local aspects and fund any enhancements via its funding

plan.

We are also mindful of the statements made by Hon . Rodney Hide and Hon. John Carter
noted earlier in our submission [see section 3] wh ere the importance of local boards

having 6a meaningful role6 and encouraging o6local dec

clearly reinforces the principle of subsidiar ity where political decisions are taken at the
lowest practical level.

Recommendation 7) the Auckland Council be required to ensure local boards

have the power to make decisions on the local characteristics of activities that

also have sub  -regional or regional characteristics .

To address the risk outlined above of Auckland Council subsuming substantial local
decision -making , we recommend that a change be inserted to Part 2 of the Reform Bill
that amends Section 17 (2) (a) of the Local Government (Auckland Council) Act 2009, as
follows:

Renumber existing sections 40 to41 onwardsin Part2 o fthe Reform Bill, and
insert a new section 40:

40 Principles for allocation of decision - making responsibilities of
Auckland Council

Section 17(2) is amended as follows:

(a) decision -making responsibility for a non -regulatory activity of the

Auck land Coun cil should be exercised by its local boards ; and

(b) where a non -requlatory activity of the Auckland Council has both

local characteristics and sub - reqional or regional characteristics, the
Auckland Council should ensure to the greatest extent reasonably
possible that decisions on local characteristics of the activity are

exercised by its local boards . unless paragraph (c) applies:

Renumber existing paragraph (b) to (c)

8. BOARD PROMOTING IS  SUES OF SIGNIFICANCE FOR MANA WHENUA AND
MBORI OF TAMAKI MAKAURAU

The Bill makes the following provision under Part 7, section 70:

i(l1) The board must appoint a maximum of 2 persons

Auckl and Council 6s committ eaemgemenhaad deal with the m
stewardship of natural and physical resources?o
However the Bil/l is silent as to whether or not these

committees have voting rights or not. This ambiguity needs to be addressed as part of
providing clear governance and accountability arrangements for the new Auckland
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Council. If this ambiguity remains, then the discretion to provide the persons that the

board appoints with voting rights will sit with the governing body (Mayor and Councillors)

of the new A uckland Council. A more preferable governance situation would be for the

Select Committee and Government to make it explicit that (2) voting rights are ascribed
to the appointees or  (2) voting rights will be at the discretion of the new Auckland

Council.

Recommendation (8) Explicit provision be made for the statutory MbB o rbbard
appointees to Auckland Council Committees on natural and physical resources

to have voting rights.

To give effect to this we recommend a change to Section 70 as follows:

(1) The board must appoint a maximum of 2 persons to sit as members

with __voting rights on each of the Auckl and Council 6s commi t

with the management and stewardship of natural and physical resources

9. SPATIAL PLANNING

We support  the requirement for the Auckland Council to undertake spatial planning as

an importan tcomponent in ensuring the city -region focus es on a strategic, long-term
integrated approach which will contribute to enhancing its international competitiveness

(see new Part 6 ASpati al pl anni ng -3lofBil Aultik| ando,
particu larly important to ensure integration between regional land transport planning,

and regional land -use planning. However w e also recognise that what is specified in
Section 66 (3) as the functions of the spatial plan are substantial and ambitious and will

take some time to fully develop, particularly as Section 66 (4) outlines the intention for

community and private sector participation in the preparation of the plan. Indeed, we
are concerned that the provisions are so extensive and all encompassing that t here is a
very real risk the spatial planning process could result in decision -making deadlock.

The purpose of the spatial pl an is set out in the
broadlong -t er m strategy for growth and G&etor86@pment i n
4 9] and this is reinforced in some of the defined
set out the long -term (20 -30 year) strategic direction (including broad objectives) for

Auckl and and its communiti esos riollce) itno Neew Zoeual aAnudcdk,l a
provide an evidential base to support decision -making for Auckland, including evidence of

trends, opportunities, and constraints in Auckl ando [
suggests that the spatial plan could be co nsidered to be a comprehensive strategic plan

covering, for example, economic and social development priorities, spatial components

and infrastructure devel opment . I't could be seen as
other plans and implementation p rogrammes for Council, its CCOs and other external

agencies (government, private and third sector). It may be the place where trade - off

decisions are made about strategic investments in Auckland over the next 20 -30 years

and where questions such as these may be addressed:

- does a second international airport get developed in west Auckland with
accompanying roading, residential and industrial developments, or does
investment occur in significantly enhanced public transport that bypasses
congestions (rail) t o the current international airport?
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- whatlong -term role does the Auckland port have? Should it be downscaled or
moved out of central Auckland ? Should complementary activities be considered at
Marsden Point or Tauranga for the benefit of Auckland?

- what g rowth sectors in the economy will be actively supported and promoted via
provision of infrastructure and in what locations around the region, to improve

Auckl andés international competitiveness?
- Where will new early childhood centres be set up to service w hich communities?
I f the spati al plan is indeed the 6overarchingd strat

about Ospatiald aspects of gr owtshp atuitalidn cd luedneesn tssu.b s t/Aa
the name could be considered admipdrmoarmer aanadtthlee s6 Aok
suggested, may be more appropriate. Section 66 (3) (f) should therefore include

reference to achieving social, cultural and economic policy objectives alongside

environmental.

However if we look at other functions set out in the B ill as defining the spatial plan, these
could suggest that what could be delivered is an upgraded Regional Growth Strategy that
could streamline Aucklandds resource management pl ann

reform process pr ovi de svisdallyillustrate hosv Aucklancemay deyeldp t o
in the future, including how growth may be sequenced and how infrastructure may be
providedo, fi(g) to identify the existing, and gui de t

infrastructure services and any associated investment in Auckland (for example, open

space, transport, and water supply and wastewater ser
existing, and guide the future, location and mix of residential, business and industrial

activities within specific geographic are as i n Auc Kk hagawerépatial planning

approach such as this would not, we believe, in and of itself result in a high -level

strategic decision -making process and/or document for the region. However that would

not necessarily detract from taking thi s approach providing other strategic plans were

taken account of, and were able to influence, a fispat
processes outlined in section 66 (4). If this was to be the case, it reinforces the need for

a hierarchy of planning documents to be developed with the relationship  between the
spatial plan and other plans and strategies made explicit from the outset.

It therefore appears, under the current legislative wording, the Auckland Council would

be confronted with a mammoth pl anning exercise, with a very wide scope for debate and
interpretation about what the O6spati al plandé is or 1is
whom it relates. The unintended outcome may therefore be planning paralysis, rather

than planning which enab  les Auckland to meet the challenge of delivering strong regional

governance and strategic direction - setting.

Recommendation (9a) the spatial planning provisions be removed from the bill

pending a further review of how they will work in practice.

Based on the above discussion, o ur first preference is for the spatial planning  provisions
to be removed from the bill pending further review of their scope and  how they will work
in practice.  This review should be driven from a risk management perspective with a
focus on the importance of avoiding the potential for spatial planning to undermine the
intent of the regions governance reforms; which are to provide the ability and

mechanisms to make and take decisions of regional significance. We ar e aware, through
engagement across vested interests that, at the very least, th ere are differences in
language , interpretation and perspectives from different professions , groups and
individuals .
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We note from the Cabinet papers ® that the Government has determined that the spatial

plan has no additional or strengthened legislative linkages to other planning but work to

consider replacing existing strategic plans, legislative links, appeal rights and consultative
processes should be investigated by the Ministry for the Environment, in consultation

with other relevant agencies, as part of the urban work stream of Phase Two of the

resource management reform process. This investigation needs to be progressed  with
some urgency (and would form part of the broad review we suggest) as the implications
of I eaving the spatial pl an in | imbo, i . e. wi

effectd to the spatial pl an,icgowmdnat ofuhe Auekiandi n e
Council.

Continuing without a clear hierarchy for the planning documents for the city -region, could
replicate the issue that arose for the Regional Growth Strategy. Until the Local
Government (Auckland) Amendment Act 2004 (L GAAA) was passed there was no

statutory basis to require all councils in the Auckland Region to integrate their land

transport and land use provisions in order to give effect to the Auckland Regional Growth

Strategy. There are a substantial number of plan s to be coordinated and entities that will
need to actively work toward the development and implementation of the spatial plan.

However as it stands, the spatial pl an can be
various agencies involved with it d iscuss and consider. However where disagreements

occur the spatial plan direction will not necessarily be implemented by a CCO in its plans,

or by another public agency or entity.

Recommendation ( 9b ) Staged development of the spatial plan be provided for

If the Select Committee does not accept our recommendation to remove the spatial
planning provisions pending a review, we believe it important that staged development of

the spatial plan is explicitly provided for within the legislation. This would refl ect what
practically is most likely to occur but it would also manage expectations so CCOs, other
external agencies (government, private and third sector) and the community  can
understand how the spatial plan will be developed, what involvement they will h ave and
what will be delivered within the first term of the new Auckland Council.

Introducing a staged approach to the development of the spatial plan would enable on -
going engagement designed to achieve fApublic
[Sec tion 66 (4), p50 of the Bill]. To assist with this we believe the Auckland Council

should be required to publish discussion documents and other material from time to time

with the intention of ensuring the public of Auckland has the opportunity to underst and
how the process is evolving, what issues are under consideration and what decisions may

be taken and so on. It would be inappropriate , given the implications of such a

substantive plan, for behind the scenes work to progress (with some limited communi ty
and private sector participation) to the point where a comprehensive draft spatial plan is

published and then , follow ing the special consultative procedure (Section 66 (6)) provide

a consultation period of just one month.

We recommend the following cha nge to Part 2 of the Reform Bill that introduces a new
Part 6 of the Local Government (Auckland Council) Act 2009, Section 66 [pp 49 -51 of the
Bill]:

® Cabinet Committee on Implementation of Auckland Governance Reforms Minute (AGR Min (09) 10/1,
proactively released by the Minister for the Environment

thout

t h

the str a

consi

de

confi den
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Renumber existing sub  -sections (4) -(7) as (5) -(8) and inserta new sub -
section:

(4) The Auckland Council must__prepare ., and may amend at any time,

a public programme for the development of the spatial plan which
sets out the stages that will be progressed for each of the component

parts , expec ted public discussion documents, the means of engaging
with the com munity and private sector and the timing associated with
this .

10. AUDITOR -GENERAL REVIEW

We support _ the requirement for the Auditor -Generaltoreview the Counci l 6s service
performance and each of its council -controlled organisations  [Section 84, p59 of Bi  1I].

However we are concerned that the function of such reviews should not only focus on the
efficiency of the Auckland Council in delivering services but should also consider such

issues as effectiveness, engagement with the community etc. Without such a broader
remit applying there is a risk that the O0service performanced will be ti
financial or technical requirements ie.6we only report what we can measu
enabling review of the extent of contributions toward on  -going imp rovements or broader

strategic objectives set out in such documents as the spatial plan.

Recommendation (10a) Define the function of the Auditor -General review to

include the effectiv eness of the Auckland Council or CCOs performance

Toensureabroaderr emit to the O0service performanced review w
following change to Part 2 of the Reform Bill that introduces a new Part 6 of the Local

Government (Auckland Council) Act 2009, Section 84 as follows [p59 of the Bill]:

Renumber existing sub  -sections (2) -(4) as (3) -(5) and insert anew sub -
section:

(2) The function of a review is to examine whether the Council and

each of its council - controlled organisations s carrying out its
activities effectively and efficiently . Us ing both internal and external
customer or community measures, the use of best practice

approaches and means for on -going improvement, and the
contribution toward delivery of adopted goals and outcomes.

Recommendation (10b) Explicit provi sion be made for _public requests for a
review of service performance .
We are also aware that there will be strong public interest in some of the matters which

are part of the Auditor -General reviews.  The Auditor -General can at its own initiative
undertake an inquiry conce  rning a public entities use of its resources (Section 18 (1)

Public Audit Act 2001, p8) and this may be prompted by a request from a member of the

public, however a formal statutory provision requiring the Auditor -General to give due
weight to any such req  uest and respond with reasons for a decision to proceed , ornot , to
the person making the request, would strengthen this public accountability mechanism.

We therefore recommend the addition of a further sub ~ -section to Section 84

(6) __ (a) A written reques t for a review of the service performance of
the Council or any of its council - controlled organisation may be
made by any person, to the Auditor - General.

Page 22 of 35



(b) On receipt of such a request the Auditor -General __must give
consideration to proceeding but has th e discretion to decide not
to_undertake such a review and _shall inform the person who

made the request of that decision, and state the reasons__ for this .

11. CONCLUSION

The establishment of the Auckland Council is a significant change in the structure of loc al
government within New Zealand and will set the framewaork for meeting the needs of the

city -region as it evolves over coming decades. Furthermore the changes undertaken for
Auckland will influence proposals for structural change that are already being d ebated in
other parts of the country e.g. No rthland, Waikato and Wellington, to name just a few.

The decisions of the Select Committee will leave a transformative legacy in place and we
encourage you to consider fully the submissions being presented to you. The
recommendations we have provided in our submission are designed to help ensure that
governance and accountability matters are resolved in a transparent and unambiguous
manner.

Finally, we would like to thank the Select Committee for taking the t ime to review our
submission and we look forward to meeting with you to clarify any points.
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Appendix 1

The guaranteed standards scheme (GSS)
Applicable to England and Wales from 1 April 2008

Customers of water and sewerage companies are entitled to guaranteed
minimum standards of service, as laid down by the Government. Where a
company fails to meet a standard then it is required to make a specified
payment to the customer affected. We monitor the scheme and recommend
changes. Each year we publish the number of payments made under the
scheme.

This information note summaries these standards and conditions as a guide for
consumers. It is not intended to be a substitute for the GSS Regulations. Each
water and sewerage company is responsible for ensuring that it understands
and correctly interprets its statutory obligations under the GSS Regulations.
Under no circumstances will we be bound to interpret the GS3 Regulations in
accordance with these summaries. When considering requlatory decisions, in
particular in determining disputes, we will consider the original text of the G55
Regulations as well as the facts as they arise.

On 1 April 2008 revised GSS Regulations came into force which, among other
things, amend the previous GSS Regulations for sewer flooding. The
amendments relating to sewer flooding include:

. setfting a minimum payment level of £150 for each incident of internal
sewer flooding;

. setting a new standard for customers materially affected by external sewer
flooding; and

. setting external sewer flooding payments at 50% of the annual sewerage
charge for each external sewer flooding incident (minimum payment of £75
and maximum payment of £500).

The 2008 G55 Regulations also ensure that the service standards are now the
same regardless of whether the water and sewerage company operates in
Wales or England. In the previous GSS Regulations there were variations
between standards for the water and sewerage companies operating in Wales
and those operating in England.

Customers’ rights

The scheme applies to all customers of water and sewerage companies.
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The water and sewerage companies must inform billed customers of their rights
under the scheme every year.

If a company fails to meet any of the guaranteed standards, customers are
entitled to a payment. Details of these are shown under each service standard.

Some companies operate schemes that go further than the GSS. For example,
where a reply to a complaint letter is required in ten days under the GSS, the
company may raise this standard to five days. In other cases, a higher amount is
paid than the minimum amount set out in the GSS Regulations.

The standards which companies must meet are as follows.
1. Making appointments (GSS Regulation 8)

If an appointment is made with a customer, the company must give notice to the
customer that its representative will visit during the morning or the afternoon.
The company must specify to the customer the times it considers to be the
morning or afternoon.

If the company fails to do this, the company must automatically make a GSS
payment.

If requested by the customer the company must give notice to the customer that
its representative will visit within a specified two-hour time slot.

If the company fails to do this, the company must autematically make a GSS
payment.

The company must make the GSS payment within ten working days of the
payment becoming due. If the company fails to do this and the customer makes
a claim for an additional penalty payment within three months of the G55
payment becoming due, the company must make the additional penalty
payment.

2. Keeping appointments (GSS Regulation 6)

If an appointment is not kept because:

+  the company representative did not visit on the appointed day;

+»  the company representative did not visit during the morning or the
afternoon (in accordance with the appointed time specified);

+«  the company representative did not visit within the appointed 2-hour time
slot; or
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« the company cancelled the appointment but did not give the customer at
least 24 hours’ notice

a GSS payment must be made automatically.

The company must make the G35 payment within ten working days of the
payment becoming due. If the company fails to do this, and the customer makes
a claim for an additional penalty payment within three months of the GSS
payment becoming due, the company must make the additional penalty
payment.

There are exceptions to the requirement to make a GSS payment if an
appointment is not met. These are:

. the customer cancels the appointment;

. the company cancels the appointment giving at least 24 hours’ notice;

. it is impracticable to keep the appointment due to severe weather,;

. it is impracticable to keep the appointment due to industrial action by the
company’'s employees; or

. it is impracticable to keep the appointment due to an act/default of a
person other than the company’s representative.

3. Low pressure (GSS Regulation 10)

The company must maintain a minimum pressure in the communication pipe of
seven metres static head (0.7 bar).

If pressure falls below this on two occasions, each occasion lasting more than
one hour, within a 28-day peried, the company must automatically make a GSS
payment.

There are exceptions to the requirement to make a GS5 payment if the pressure
standard is not met. These are:

. a payment has already been made to the same customer in respect of the
same financial year,

. it is impractical for the company to have identified the particular customer
as being affected, and the customer has not made a claim within three
months of the date of the latter occasion;

. industrial action by the company's employees makes it impracticable to
maintain the pressure standard,;

. the act or default of a person other than the company's representative
make it impracticable to maintain the pressure standard; or
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. the pressure falls below the minimum standard due to necessary works
taking place or due to a drought

4. Notice of interruption to supply (GSS Regulation 8)

Where it is planned that the supply will be materially interrupted or cut off for
more than four hours to carry out necessary works the company must give
written notice to affected customers at least 48 hours before the supply will be
interrupted or cut off, including notification of the time by which the supply will be
restored.

If the company fails to do this, the company must automatically make a GSS
payment.

Where the supply is interrupted or cut off to carry out necessary works in an
emergency the company must, as soon as is reasonably practicable, take all
reasonable steps to notify affected customers:

. that the supply has been interrupted or cut off,

. where any alternative supply can be obtained,;

. the time by which the supply will be restored; and

. of the phone number of an office from which further information may be
obtained.

Where a customer was not given the correct notification for a planned
interruption lasting more than four hours caused by necessary works, but the
company does not make an automatic payment to the customer within 20
working days of this event, the company must automatically make an additional
penalty payment to the customer.

There are exceptions to the requirement to make a GSS payment if the correct
notice of interruption to supply is not given. These are if:

. industrial action by the company's employees makes it impracticable for
the company to give the correct notice at least 48 hours before the supply
was cut off;

. the act or default of a person other than the company's representative
made it impracticable for the company to give the correct notice at least 48
hours before the supply was cut off;, or

. it is impractical for the company to have identified the particular customer
as being affected, and the customer has not made a claim within three
months of the date on which the supply was cut off.
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5. Supply not restored (GSS Regulation 9)
The company must automatically make a GSS payment to affected customers if:

. the supply is interrupted or cut off to carry out necessary works, and the
supply is not restored by the time stated in the written notice given to
affected customers;

. the supply is interrupted or cut off in an emergency due to a leak or burstin
a strategic main and is not restored within 48 hours of the company first
becoming aware of the interruption or that the supply was cut off; or

. the supply is interrupted or cut off in an emergency for any other reason
and is not restored within 12 hours of the company first becoming aware of
the interruption or that the supply was cut off.

A further automatic GSS payment must be made for each full 24-hour period
that the supply is interrupted or cut off.

If the company does not make an automatic payment for which it is liable to the
customer within 20 working days of the interruption to supply, the company must
automatically make an additional penalty payment to that customer.

There are exceptions to the requirement to make a GSS payment if supply is not
duly restored. These are if;

. industrial action by the company’s employees prevented the supply being
restored,

. the act or default of a person other than the company's representative
prevented the supply being restored;

. severe weather prevented the supply being restored;

. where the supply was interrupted or cut off due to a leak or burst on a
strategic main, or for any other unplanned reason, the circumstances were
s0 exceptional that it would be unreasonable to expect the supply to be
restored within the relevant period;

. It is impractical for the company to have identified the particular customer
as being affected, and the customer has not made a claim within three
months of the date of the supply not being duly restored; or

. the regulation does not apply where supply is interrupted or cut off due to a
drought.

6. Account queries and requests about changes to payment arrangements
(GSS Regulation 7)
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If a customer queries in writing the correctness of an account, the company
must despatch a substantive reply to the customer within ten working days from
the receipt of the query

If the company fails to do this, the company must automatically make a GSS
payment.

If a customer requests, in writing, a change to a payment arrangement and the
company is unable to agree to the request, the company must despatch a
substantive response within five working days from the receipt of the request.

If the company fails to do this, the company must automatically make a GSS
payment.

The company must make the GSS payment within ten working days of the
payment becoming due. If the company fails to do this and the customer makes
a claim for an additional penalty payment within three months of the G55
payment becoming due, the company must make the additional penalty
payment.

There are exceptions to the requirement to make a G335 payment if the
company does not respond to account gueries or requests in the given
timeframes. These are if:

. the customer informs the company that they don’t wish to pursue the
query ar request;

. in the case of a query the company reasonably considered a visit to be
necessary, but severe weather made it impracticable to make the visit;

. industrial action by the company’'s employees made impracticable to
despatch a substantive response within the relevant pericd;

. the act or default of a person other than the company’s representative
made it impracticable to despatch a substantive response within the
relevant period;

. the query or request was not sent to an address notified in writing by the
company to its customers as the appropriate address for such queries or
requests; or

. in the case of a query, it is frivolous or vexatious.

7. Complaints (GSS Regulation 7)

If a customer complains in writing to a water company about the supply of water,
or to a sewerage company about the provision of sewerage services, the
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company must despatch a substantive response to the customer within ten
working days of receipt of the complaint.

If the company fails to do this, the company must automatically make a GSS
payment.

The company must make the G35 payment within ten working days of the
payment becoming due. If the company fails to do this and the customer makes
a claim for an additional penalty payment within three months of the GSS
payment becoming due, the company must make the additional penalty
payment.

There are exceptions to the requirement to make a 533 payment if the
company does not respond to written complaints in the given timeframes. These
are if:

. the customer informs the company that they don’t wish to pursue the
complaint;

. industrial action by the company's employee’s make it impracticable to
despatch a reply within the relevant period;

. the act or default of a person other than the company’'s representative
made it impracticable to despatch a reply within the relevant period;

. the complaint was not sent to an address nofified in writing by the
company to its customers as the appropriate address for complaints of
that nature;

. the complaint was frivolous or vexatious; or

. the company reasonably considered a visit to be necessary, but severe
weather made it impracticable to make the visit.

8. Flooding from sewers — Internal flooding (GSS Regulation 11)

If effluent from a sewer, which is vested in a sewerage company, enters a
customer's building, the company must make an automatic GSS payment of the
sum equal to the customer's annual sewerage charge up to a maximum of
£1,000.

If the amount the company is required to make is less than £150, the company
must pay the customer £150.

If the company does not make an automatic payment for which it is liable to the
customer within 20 working days following the date on which the effluent
entered his building, the company must automatically make an additional
penalty payment to that customer.
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